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al{ anf# z 3r4la or4r arias rr aar & at as gr mgr,# sf zqnfenf ft
Gal, TT er 3r@rat at rah zu g7tern 3r4ea rda aar at

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

Revision application to Government of India:

(1) €ha qrzea 3fa, 1994 pt err Grat Ra sag l; mrai a a qr err 'cbl'
Ur-nrl # rem qrg oi#fa galerv ma rent fr, mrd rr, fa iatu, lua
fa0ma, at)ft #ifr, la hu a, vimf, { f@ct: 110001 'cbl' cBl"~~I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 11 O 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Sectio_n-35 ibid :

ii) zuf? Ta #l zr mmsa w# gt~ar up a ht osrr zu rr rar za
fat svsrm aw vsrm ima ua g mnrf ii, za fa#t nut ur wera& as fa#t
cb I x{Q 11 if <lT fcnxfr nosrm 'it ma #t ufau k @ha g{ gt

) ia, e of any loss of goods where the loss occur in transit from a factory to a warehouse or to
ry or from one warehouse to another during· the course of processing of the goods in a
r in storage whether in a factory or in a warehouse.
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(cp) 'lTI«'f cfl ars Rh8h rz zu vet Raffa 1=fTC1 LR ?:IT 1=fTC1 [affot sqzjr zca a
1=fTC1 LR ljc'll I i:igen # Raemiat 'lTI«'f cf) ars fh7 zz zn rarf ;qf faa ~ I

(A) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goodl;> which are exported
to any country or territory outside India. ·

(B) In case of goods exported outside India export to Nepal or Bhutan',: without payment of
duty.

3-Tfai:J '3c'l1 I G .-J cJfl- '3c'l1 I G 1 Ice # graa # fg s szql afee ma { 2 sh snag
\i'll° ~ tlNf t;ct frn:r:r gaufa nga, srfta ah m uRa al aa u zu a "# fcrro
3f@)fa (i.2) 1998 err 1o9 grr fga fag mg zhy

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there.under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109 Q
of the Finance (No.2) Act, 1998. '

(1) #tu sqrza zyco (3rat) Ram1al, 2oo1 cf> R[fl=f 9 iafa Raffe WP.Sf xfu<:rr ~-8 #
t ufai i, )fa arr2r a ,f an2gr hf f2ii a ah l=ffff cF> ·41mi:r("]-3TITTf t;ct 3fCfrc;:r
3rrhr al at-at ,fit arr fr am)a fan Garr a1Reg [a er ar g.a qr gfhf
cf) 31Wfc=r tlNf 35-~ #~ ~ cf) :f@R cf> ~ cf) w~ ir3ITT"-6 'q@Ff cBl" "!Jfa- ~ m-;:ftnf

(2)

The ·above applicatioo, shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated ~nd shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

Rf@c 3m4a mer usj aa as va ala q) ua cf>l=f. ·mm ~ 200/-t#m
:1,l"ffllrf cBl" ~ 3tR '0-fITT ti C'1 l .-J s! cfjn Va Gara nar ghat 4 ooo ;- cBl" ttm :fmR cBl" ~ ,

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

0

ft zcea, b4ta Gara zc v ha a ar4tu +muff@tau qf 3r4ha
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(«) 4tr sara zyc 3rfe)fa, 1944 cBl" tlNf 35-GTT/35-~ cF>~:- .•

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(e») safRq aRoa 2 («)a aag srgar 3rat 4) 37fa, or4hi aa hr zca,
#ha snraa zca vi ara 3rah#ha +naf@au(free) at uf?a fa f)8at, a7naraa
2rl, sgf] +4at , a#Rat , Py1FI,lIald-soc04

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2
nd

Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals
than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and. shall be
accompanied against (onewhich at least should be accompanied. by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch· of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zf ga or?r # a{ or?vii a mgr star & at r)a p sitar fua at par
sq[a in a fasu urn aReg sa 1 # sh'gg sf f far rt arf aa a fr
zgenfenf 3rq1a znznf@raw1 at ya 3r8ha zn tu R al ya 3mar fa \JlTfil t' I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fa.ct that the one appeal to the
Appellant Tribunal or the one application to ·the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- fot each.

(4) rllllll61ll ~~ 1970 zqenlizi)@era at~-1 a oiaf ReffRa fag 31Jr a
3daa zu corr?gr zrenfnf Rofa qf@rant a smag r@ta #l ya #Ru .6.so h
arr1rq ye feas au str arR@gt

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) st 3i iaf@r Gi at Plli?l 01 ffl cf@ frr:r:rr at sit ft ezu sniff fau urar a i
Rt zrca, #tu sqraa zyca ya ara r8at; nznrf@rww (aruffaf) fm, 1982 # Rf5Cl
t,

Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

Rt zyca, a€tu gr«a zc vi ar r@Ra nznf@raw(fib€),
>ffd~ cfi ~ # cf5JoqJ.ljl !(Demand) ~ ~(Penalty) q?T 10% "q_cf \jji:rf cITT"rfT
sfatf ? 1zreif, sf@era5a qa \jji:rf 10~~t !(Section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act,. 1994)

a4ta Gara zyea sitaraa siafa,fr sh "~qtj"l=fi"rr"(Duty Demande'd)
a. (Section) "&.6 11D ~ <1QCl frrmftnTr-<r;
zu fur nreaa #dz 2fez alfr,
au hr@z #fez uit± 6 b a<aaaft.

> uqasaviRa srfta a use qa sa al rear ir, arcfIBr crrfurc;r ffl ~~wfw~~ mrr
$.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 .c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(ccxli) amount determined under Section 11 D;
(ccxlii) amount of erroneous Cenvat Credit taken;
(ccxliii) amount payable -under Rule 6 of the Cenvat Credit Rules.

~~t~ '3flfu:r~W"fflf&f 'Gf"ITT~ '3firtn~'l!TG1)6 fclctl~d 'ITT'ffi+nll'fcm.J:rro;~t 10%
,ggIIEp sitsiibar avs Ra4Ragt as avs# 1oyrwal sraR&1

Ne<»c%,
6e° <1.;·/' i'fffef~ -~~ w of above, an appeal against this order"shall lie before the Tribunal on payment ofi ~ JJJt& o !Im duty demanded where duty or duty and penalty are In dispute, or penalty, where
~ P.Be.alt /ai· e is in dispute."
:~ ~~.;, ......___,_..'4'.)'fi t

"o 4 +°
s¢
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ORDER-IN-APPEAL

The present appeal has been filed by the Assistant Commissioner, CGST,

Division-VII, Commissionerate- Ahmedabad South (hereinafter referred to as

the appellant), on the basis of Review Order No. 24/2022-23 dated 27.06.2022

passed by the Principal Commissioner, Central GST, Ahmedabad South

Commissionerate in terms of Section 84 (1) of the Finance Act, 1994, against

Order in Original No. CGST/WS07/O&A/OIO-201/AC-RAG/2021-22 dated

31.03.2022 [hereinafter referred to as "impugned order] passed by the

Assistant Commissioner, CGST, Division-VII, Commissionerate- Ahmedabal

South [hereinafter referred to as "adjudicating authority] in the case ofMls.

Dharmendra B. Harsora, A/G/16, Jainshan Nagar, Part-I, Umiya Vijay Bus

Stop, Satellite, Ahmedabad - 380015 [hereinafter referred to· as the 0
respondent].

2. Briefly stated, the facts of the case is that the respondent was found to

be not registered with the Service Tax department. As per the information

received from the Income Tax Department, the respondent had earned

substantial income from services amounting to Rs.56,55,636/- during F.Y.

2014-15 and FY. 2015-16. However, the respondent did not obtain service tax

registration and did not pay service tax on the service income. The respondent

was requested vide letters on different dates to submit the documentary

evidence in respect of their income. However, the respondent failed to submit

the required details/documents and neither was any explanation/clarification

submitted regarding the income earned. Therefore, the respondent was issued

Show Cause Notice bearing No. V/WS07/O&A/SCN-328/ACAPH6186L/2020

·21 dated 29.09.2020 wherein it was proposed to :

A. Demand and recover the service tax amounting to Rs.7,68,318/- under

the proviso to Section 73 (1) of the Finance Act, 1994 along with interest

under Section 75 of the Finance Act, 1994.

B. Impose penalty under Sections77(1) and 78 of the Finance Act, 1994.

C. Recover late fee in terms of Rule 7C of the Service Tax Rules, 1994 read

with Section 70 of the Finance Act, 1994.

0
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3. The SCN was adjudicated vide the impugned order and the proceedings

initiated against the respondent were dropped.

4. Being aggrieved with the impugned order, the appellant department

have filed the present appeal on the following grounds :

1. The adjudicating authority has erred in dropping the demand of service

tax- without recording any finding on the merits of the case and the

impugned order is a nonspeaking order.

11. The only finding given by the adjudicating authority is that the

respondent was engaged in job work process which falls under the

0 Negative List of Services under Section 66D(f) of the Finance Act, 1994

and that job work is also exempted under Entry No. 30 (c) of Notification

No.25/2012-ST dated 20.06.2012.

111. The adjudicating authority has just mentioned the facts of the case, the

submissions of the respondent and reproduced Entry No. 30 (c) of the

said Notification and without recording any finding held that the service

provided by the respondent is not leviable to service tax.

No finding has been given as to how the service provided by the1v.

·O
V.

Vl.

respondent fall under the Negative List of Services.

In order to fall under Section 66D £) ofthe Finance Act, 1994, the process

carried out by the respondent should be amounting to manufacture or

production of goods. No finding has been recorded in this regard.

No finding has been recorded as to whether the respondent has provided

services by way of carrying out any intermediate production process as

job work, not amounting to manufacture, in respect of goods on which

appropriate duty is payable ·by the principal manufacturer, which is

required to avail exemption under Entry No.30 (c) of the said

Notification.

5. Personal Hearing in the case was held on 16.12.2022. Shri Divyesh H.

Shah, Chartered Accountant, appeared on behalf of the respondent for the

hearing. He submitted a written submission during hearing as crossobjection

peal.



6

F No.GAPPL/COM/STD/198/2022

6. In the written submissions filed on 16.12.2022, the respondent
submitted, interalia, that :

► The demand has been dropped on the basis of the finding that they were

engaged in job work process at their clients place on the materials,

design and specification supplied by the clients and that the activity falls

under Section 66D (£) of the Finance Act, 1994 and also being exempted

in terms of Entry No. 30 (c) of Notification No.25/2012-ST dated
20.06.2012.

► The SCN was issued merely on the basis of the data provided by the

Income Tax department and no investigation was carried out and the

same is not sustainable in law. Reliance is placed upon the decision in

the case of Amrish Rameshchandra Shah - 2021-TI0L-583-HC-MUM
ST.

► The SCN has merely alleged non-payment of service tax on the basis of

the Income Tax Returns and has failed to substantiate the proposals

made therein. Reliance is placed upon the decision in the case of Kush

Constructions - 2019 (24) GSTL 606 (Tri.-AII.).

► No evidence has been adduced in the Grounds ofAppeal that the income

shown in the ITR was from any other service on which service tax was
payable.

► Reliance 1s also placed upon the decision in the case of Bindas

Entertainment Pvt. Ltd. - 2019 GTL 397 (Tri.-AII; Vijay Packaging

Systems Ltd. - 2010 (262) BELT 832 (Tri.-Bang.I Triveni Casting Pvt. O
Ltd. - 2015 (321) ELT 336 (Tri.-Del.) and K.J.Diesels (P) Ltd. - 2000
(120) ELT 505 (T.).

► The SCN did not make any allegation of their providing any service

which was liable to service tax. There should be some evidence proving

the allegation of providing any kind of taxable service and then only
service "tax liability can be determined.

► The adjudicating authority can only evaluate the evidences available on

record and give his findings considering the evidences produced by the

noticee. In .the present case, the department has not adduced any

evidence of their providing taxable service and in the absence of

evidences, the adjudicating authority has correctly concluded that they
are riot providing taxable services.

0

.,.
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► The adjudicating authority has observed that they are providing job

work as the ITR and P&L Account shows income under the head of

income from job work. It is the liability of the department to prove that

the findings ofthe adjudicating authority is perverse by adducing cogent
and tangible evidences on record.

► It is submitted that they are carrying out job work on the materials

provided by the principal manufacturer and the finished goods

manufactured were cleared on payment of central excise duty by the

principal manufacturer. Copies of bills issued by them and certificates

from the principal manufacturers along with copy ofER-I are submitted.

0 7. I have gone through the facts of the case, submissions made in the

0

Appeal Memorandum, the cross-objections filed by the respondent and the

material available on records. The issue before me for decision is whether the

impugned order dropping the demand of service tax amounting to

Rs.7,68,318/-, in the facts and circumstances of the case, is legal and proper or

otherwise. The demand pertains to F.Y. 2014-15 and F.Y. 2015-16.

8. I find that the respondent was issued SCN on the basis of the data

received from the Income Tax Department and the respondent was called upon

to submit documents/details in respect of the service income earned by them,

however, the respondent-failed to submit the same. Therefore, the respondent

was issued SCN demanding .service tax by considering the income earned by

them as income earned from providing taxable services. However, no cogent

reason or justification is forthcoming for raising the demand against the

respondent. It is also not specified as to under which category of service, the

non payment of service tax is alleged against the respondent. The demand of

service tax has been raised merely on the basis of the data received from the

Income Tax, which indicated that the respondent had reported income from

sale of services in their ITR. However, the data received from the Income Tax

department cannot form the sole ground for raising of demand of service tax.

8.1. I find in pertinent to refer to Instruction dated 26.10.2021 issued by the
, wherein it was directed that '

"Itwas further reiterated that demand notices may not be issued indiscriminately
based on the difference between the ITR-TDS taxable value and the taxable
value in Service Tax Returns.
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3. It is once again reiterated that instructions of the Board to issue show cause
notices based on the difference in ITR-TDS data and service tax returns only
after proper verification of facts, may be followed diligently. Pr. Chief
Commissioner/Chief Commissioner(s) may devise a suitable mechanism to
monitor and prevent issue of indiscriminate show cause notices. Needless to
mention that in all such cases where the notices have already been issued,
adjudicating authorities are expected to pass a judicious order after proper
appreciation of facts and submission of the noticee."

8.2 However, in the instant case, I find that no such exercise, as instructed

by the Board has been undertaken, and the SCN has been issued only on the

basis ofthe data received from the Income Tax department. Therefore, on this

very ground the demand raised vide the impugned SCN is liable to be dropped.

9. Coming to the merits of the case, it is observed that the adjudicating

authority, has at Para 4.3 of the impugned order, recorded his finding that "It
is noticed from the documents furnished by the noticee that theyhad carried

outjob work on the materials, received from variousprincipalmanufacturers,

a8 per design and specification and raised bills for the labour charges with
\

respect to thejobs done by them'~ He had further observed at Para 4.4 that the
I

respondent are carrying out job work for Mls.Prashant Engineering Co.,

Mls.Prashant Gamatex Pvt. Ltd., Mis. Bharat Beams Pvt. Ltd., Mis. Shree

Vishwakarma Mevada Suthar Samaj etc. From these findings of the

adjudicating authority, it is clear that there is no merit in the contention of

the appellant department that the adjudicating authority had not given any

finding and without verification held that the service provided by the
respondent was not leviable to service tax.

10. The respondent have, along with their cross-objection, submitted copies

ofsome invoices issued by them to their principalMis. Prashant Engg. Co. and
it is seen from these invoices that they pertain to labour bills only. It is further

observed from the certificate ofMls.Prashant Engg. Co. that the respondent
are carryingout fabrication work on the raw material provided by them, which

is used in Textile Industries and that they have paid central excise duty.

10.1 It is pertinent to refer to Sr. No. 30 6i) (c) ofNotification No.25/2012-ST
dated 20.06.2012, which is reproduced below :ii>,

~ "\:t· "(ii) any intermediate . pro_ductio~ process as job work not amounting to
-;;. '! manufacture or production m relat10n to-
E !
u, 'ft- ...Jsf,

0

0



F No.GAPPL/COM/STD/198/2022

(b) Any goods excluding alcoholic liquors for. human consumption,
on which appropriate duty is payable by the principal
manufacturer; or"

10.2 In in the instant case, it is observed that the appellant are undertaking

fabrication, on job work basis, for the principal manufacturer who are the

manufacturers ofParts ofPlastic Auxiliary Machine and Fabrication, which is
'used in Textile Industry. The respondent have contended that the principal

manufacturer are paying duty in the finished goods. Therefore, the job work

activity undertaken by the respondent are exempted in term of Sr. No. 30 (ii)
c) ofNotification No.25/2012-ST dated 20.06.2012.

0 10.3 Further, I find that the appellant department has not brought on record

any evidence to counter the contentions of the respondent. They have not

established that the job work carried out by the respondent amounts to

manufacture or that the principal manufacturer is not paying the appropriate

central excise duty. Neither has the appellant department refuted-or countered

any of the findings of the adjudicating authority. Consequently, I am of the

considered view that the appeal filed by the appellant department is devoid of
merits.

0 11. In view ofthe facts discussed hereinabove, I uphold the impugned order
and reject the appeal filed by the appellant department.

Daeea
AMiles}kar ) 1o.

Commissioner (Appeals)
Date: 23.12.2022.

The appeal filed by the appellant department stan s disposed ofin above
terms.

Atte~ .

N.Suryanarayanan. Iyer)
Superintendent(Appeals),
CGST, Ahmedabad.

BY RPAD I SPEED POST
To

The Assistant Commissioner,
CGST, Division· VII,

Appellant
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Commissionerate : Ahmedabad South.

M/s. Dharmendra B. Harsora,
A/G/16, Jainshan Nagar, Part-I,
Umiya Vijay Bus Stop,
Satellite, Ahmedabad - 380015

Respondent

l!t1 fi,'f.
CE NIRA
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Copy to:
1. The Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Principal Commissioner, CGST, Ahmedabad South.
3. The Assistant Commissioner (HQ System), CGST, Ahmedabad South.

(for uploading the OIA)
~uardFile.

5. P.A. File. ·


